The Nuremberg Military Tribunals and the Origins of International Criminal Law

Response to External Reviews

Kevin Jon Heller

I am gratified that all three external reviewers have reacted so positively to the proposal.  This is my response to the excellent questions raised by Reviewers No. 1 and No. 2.
1. Scholarly Attention

Both reviewers question, to different degrees, my assertion that the NMT has been “almost completely ignored” by legal scholars.  In terms of monographs, I believe that the description is accurate – an idea with which Reviewer No. 1 agrees.  
That said, I did perhaps understate the number of law-review articles that have been published on the NMT.  A bibliography of those articles is attached, divided into three categories: (1) articles published specifically on the NMT prior to 1990; (2) articles published specifically on the NMT after 1990; and (3) articles published after 1990 that contain a significant discussion of the NMT’s approach to a specific legal issue.  As you can see, the list is not a long one – although it could, of course, be expanded if articles that simply cited one of the NMT’s judgments were included.
2. Originality

Reviewer No. 1 suggests that because the NMT judgments have been regularly cited by the ICTY, the book may be less innovative than I have suggested.  I agree with the first point; indeed, one of my motivations for writing the book is precisely to explore the impact the judgments have had on the development of international criminal law.  
In terms of the second point, I believe that the originality of the book will come from the “integrated study” of the 12 judgments that Reviewer No. 2 discusses not from bringing the judgments to the attention of the various international tribunals.  To be sure, I hope that the study will be of interest to the tribunals, which have always discussed the NMT’s judgments in the context of specific legal issues and may well find a more comprehensive overview of the NMT’s jurisprudence useful.  But the need for such a review extends beyond the tribunals to scholars and practitioners, who can currently learn about and cite the work of the NMT only by turning to the judgments themselves, which run thousands of pages and are often inconsistent with each other.
3. Impact of the NMT
Both reviewers ask questions about the impact of the NMT on the development of international criminal law.  Reviewer No. 1 suggests that the NMT’s impact is generally limited to the ICTY and that even that impact is likely minimal, because contemporary practice plays a far larger role in ICTY judgments than historical decisions.  Reviewer No. 2, in turn, recommends “a quantitative survey of exactly where the NMT judgments have been subsequently cited/relied upon.”
Reviewer No. 2’s suggestion is an excellent one, and such a survey was always my intention – something I should have made clearer in the proposal.  Examining the impact of the NMT on international criminal law will obviously require identifying every specific cite to, or discussion of, an NMT judgment by an international tribunal or important national court (Eichmann in Israel, Finta in Canada).  But it will also entail analyzing how the NMT judgments influenced both the development of conventional international humanitarian law (Hostages’ approval of reprisals against civilians, for example, led directly to their prohibition by the 1949 Geneva Conventions) and national military practice (NMT jurisprudence on command responsibility and the defense of superior orders, for example, led both the US and UK to amend their military manuals).  Such a multifaceted quantitative examination should help address Reviewer No. 1’s skepticism about the overall influence of the NMT – as the examination will reveal, the NMT’s indirect influence on international criminal law has been just as significant, if not more so, than its direct influence.

It is also possible that a comprehensive study of the NMT’s jurisprudence will increase the NMT’s influence in the future.  The 12 NMT trials dealt with a wide variety of legal issues that are at the heart of international criminal law.  Nevertheless, as noted above, researching the NMT’s jurisprudence is complicated by the fact that the judgments are long, dense, and often inconsistent with each other.  A comprehensive study would not answer all of the questions a tribunal might have, but it would make researching a particular legal issue – and thus citing an NMT judgment – far easier than it is now.
4. The NMT in Context

Review No. 2 suggests “[n]ot treating the NMT in isolation of the IMT as well as the contemporaneous jurisprudence coming from the British and French zones etc; not to mention the Pacific theatre cases.”  I agree – and did not mean to imply otherwise in the proposal.  First, each chapter will begin by sketching the state of international law prior to the NMT trials, which will require discussing how the IMT  dealt with (or left open) the particular legal issue in question.  Second, insofar as another court dealt with a relevant legal issue contemporaneous with the NMT, its decision will be compared and contrasted with the NMT approach.  Third, and finally, insofar as another court decided a legal issue addressed by the NMT after the NMT ended, the two decisions will be compared, contrasted, and assessed in terms of their impact on the development of international criminal law.
That said, I disagree with the Reviewer’s suggestion that these intersectionalities should be dealt with in a separate chapter.  The key to the book’s structure is its thematic approach – dealing with specific legal issues across all of the NMT judgments, rather than devoting chapters to individual trials.  It thus makes more sense, I believe, to extend that horizontal approach to include other courts, integrating their approach to a particular legal issue into the NMT-specific discussion of it
5. The Judges
Reviewer No. 2 expresses a desire “to learn more about who exactly the NMT judges were – what was their training, how were they selected, was there internal dissensus among them interpersonally or jurisprudentially?”  I have the same desire, which is why I intend to examine the collected papers of judges who participated in the NMT, insofar as they are available.  I do not yet have a complete list of such collections, but a number of them definitely exist: Judge Walter Beals’ papers are at the University of Washington; Judge Mallory Blair’s trial notebooks for the Justice case are at the University of Texas; John Fried’s papers – he was a special advisor to the judges – are at the Simon Wiesenthal Center in Los Angeles; etc.
I also completely agree with the Reviewer that a “legal realist approach to the NMT jurisprudence necessitate[s] such a discussion.”  One of the most distinctive aspects of the NMT is that it involved 12 separate Tribunals with nearly 30 different judges – although a few judges heard more than one case, most heard only one.  Those judges, moreover, were recruited rather haphazardly from state courts of various levels and even, in some cases, state bar associations.  It would thus be impossible to understand the NMT’s judgments without reference to the judges who wrote them – especially given that different Tribunals often decided the same legal issues in very different ways.
