US Amicus Brief in the Haiti Cholera Case & Forthcoming Article

If you haven’t seen it yet, the US filed its amicus brief in the Haiti Cholera appeal.  The brief is available here.  Predictably, the brief makes the case for absolute UN immunity, and advances  largely the same arguments put forward in prior filings.
And yet, there are a number of powerful counterarguments to the position put forward by the US government. 
· At the time the Convention on Privileges and Immunities of the UN (CPIUN) was drafted, the whole field of privileges and immunities of IOs was largely “uncharted territory,” and founding States projected what immunities they thought the UN would need with little information from practice;
· The legislative history of the CPIUN confirms that the biggest fear of UN founding states was the threat of a member state trying to control the UN, not classes of private plaintiffs bringing torts cases against the Organization;
· Article 105 of the UN Charter limits the Organization’s immunities before national courts to what are functionally necessary, and under Article 103, the Charter trumps conflicting treaties, arguably including the broader language of the CPIUN;
· The justification for absolute UN immunity is an exception to ordinary principles of responsibility, and immunity cannot be a shield against responsibility;
· Although settling claims might place a considerable financial burden on the Organization, the UN could purchase liability insurance to cover itself against large claims;
· The concern that Troop Contributing Countries will be deterred from cooperating with the UN if it has anything less than absolute immunity has no empirical support.  In fact, what appears to be of far more concern to TCCs is the expansion of “robust” peacekeeping missions in which peacekeepers have an offensive mandate.  

As a result, although the UN’s immunities are clearly very broad, there is a very strong argument they are not absolute.    UN member states should join the conversation about what immunities mean to the UN today given its contemporary mandate and impact on individuals.  If they don’t, there may be consequences for the UN that disadvantages its future work.
[bookmark: _GoBack]These arguments are advanced in my forthcoming article in the Chicago Journal of International Law on the Haiti Cholera Case.    For an early copy, please drop me a line.    
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