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Introduction
It is an article of faith among international criminal law scholars that certain acts are directly criminalized by international law.  We no longer speak, as Georg Schwarzenberger once did, of “internationally prescribed municipal criminal law” or “internationally authorized municipal criminal law.”
  Instead, we talk about “international crimes” – aggression, war crimes, crimes against humanity, genocide.  And we have a 63-page treaty, the Rome Statute, that not only defines those crimes, but also explains how individuals can be held criminally responsible for their commission and specifies the defences that they can raise when accused of them.  There is thus no longer any real doubt that international criminal law exists in the “strict” or “true” or “material” sense.
Needless to say, it matters whether an act is criminal under international law or under domestic law.  Because we now have “international crimes,” not simply municipal crimes that are prescribed or authorized by international law, defendants accused of such crimes cannot argue that their actions were legal under domestic law or were taken in their official capacity, entitling them to immunity from prosecution.  In the words of the Nuremberg Tribunal:

Individuals have international duties which transcend the national obligations of obedience imposed by the individual State. He who violates the laws of war cannot obtain immunity while acting in pursuance of the authority of the State if the State in authorising action moves outside its competence under international law.
Nor is that all.  Because there are international crimes, international law permits, and sometimes even requires, states to prosecute them no matter where, by whom, or against whom they are committed – conditional universal jurisdiction.  Because there are international crimes, states are likely obligated to prosecute or extradite suspects in their custody who commit them – aut dedere, aut judicare.  And, of course, because there are international crimes, there are international criminal tribunals that have the authority to prosecute them.

Despite the importance of the “international” in the concept of an “international crime,” scholars have almost completely ignored the mechanics of the international criminalization process.  What does it mean to say that an act is directly criminalized by international law?  How does that the transposition of the municipal to the international occur?  One looks almost in vain for answers to these questions in the scholarly literature.  No book-length analysis of international criminalization exists, and the number of articles dedicated specifically to that issue can be counted on two hands – the most notable examples being Georg Schwarzenberger’s The Problem of an International Criminal Law, published in 1950, and Robert Cryer’s superb The Doctrinal Foundations of International Criminalization, published in 2008.
This book will fill that lacuna.  Merriam-Webster defines a genealogy as “an account of the origin or historical development of something.”  That something, in this book, will be international criminal law itself.  The book will be structured around three interrelated questions.  The first is methodological: under what conditions should a particular legal concept be recognized as forming part of the corpus of international criminal law?  The book will take a broad approach to that question, asking not only how categories of crimes become directly criminalized by international law – aggression, war crimes, crimes against humanity, genocide – but also how international criminal law determines specific instances of those categories: invasion as aggression; rape and pillage as war crimes; deportation and apartheid as crimes against humanity; forcible transfer of children as genocide; and so on.  It will also examine the process of international criminalization with regard to modes of participation, such as joint criminal enterprise and command responsibility, as well as the recognition of defences to criminal responsibility, such as superior orders and mistake.
As we will see, answering the recognition question is ultimately a question of how we theorize the formation of international law.  All of the formal sources of international law have played an important role in the development of international criminal law.  Without treaties, for example, genocide and the crime against humanity of apartheid would not exist.  Similarly, international tribunals have relied heavily on general principles of criminal law to determine the elements of specific international crimes and to decide whether to recognize particular defences.

Customary international law, however, has played the most critical role in international criminal law.  To begin with, because of the principle of legality, the customary status of treaty-based international crimes has been disputed at every international tribunal since Nuremberg.  The jurisdiction ratione materiae of many international tribunals has also been defined in terms of custom – the most striking example being Article 3 of the ICTY Statute, which not only lists certain war crimes, but also gives the Tribunal jurisdiction over violations of “the laws or customs of war.”  And, of course, because of the minimalist nature of pre-Rome Statute treaties, judges have always had to fill substantive gaps in international criminal law – of which there have been many – with rules derived from custom.
  
Nor has the adoption of the Rome Statute heralded the end of customary international law’s importance.  Within the Rome Statute, Article 21 specifically permits recourse to custom when the Statute and Elements do not resolve a substantive question, while Article 31 permits the Court to recognize customary defences not specifically included in the Statute.  Outside of the Rome Statute, custom remains important for domestic courts in states that rely on it for their definitions of international crimes and for purposes of determining the contours of universal jurisdiction and aut dedere, aut judicare obligations.
 
In the context of international criminal law, however, the “correct” interpretation of the formal sources of international law – treaties, custom, general principles – has always been deeply contested.  In the Nuremberg trials, the IMT and NMT judges had to grapple with the difficult issue of whether, in light of the London Charter, crimes against humanity required a nexus to war crimes or crimes against peace.  In Cambodia, the Appeals Chamber rejected the ad hoc tribunals’ insistence that JCE III existed under customary international law.  And at the ICTY, three judges bitterly disagreed with each other concerning whether to recognize duress as a defence to the war crime of murder.

These examples of methodological conflict could be multiplied indefinitely.  The point is that, in a very real sense, the history of international criminal law is the history of decisions issued by international tribunals concerning the recognition (or non-recognition) of international crimes, modes of participation, and defences.  The second question this book will address is thus analytic: do those decisions exhibit a coherent and defensible methodology concerning the internationalization process?  
The book will argue that they do not.  On the contrary, it will argue that there has always been a fundamental tension in the methodology of international criminal law, one that has significantly undermined the field’s legitimacy.  International judges have consistently claimed to be strict positivists, deriving the substance of international criminal law from an inductive analysis of the formal sources of international law.
  In practice, however, those judges have just as consistently ignored inductive analysis in favor of substantive rules deduced from the existence of allegedly fundamental principles such as “humanity” and “justice.”  Ironically, then, despite its recent vintage and claimed modernity, international criminal law actually owes much more to 16th and 17th century naturalism than to 20th century positivism.
 

The purpose of this book, however, is not simply to expose the methodological deficiencies that have characterized judicial decision-making in international criminal law. It will also ask a third question, one that is deconstructive: could international criminal law have developed through a strictly positivist methodology, one that criminalized only those acts that had an adequate inductive foundation in the formal sources of international law?  
There is reason to be skeptical.  Indeed, the book will argue that, for two reasons, the formal sources of international law have always radically underdetermined international criminal law, making it impossible to banish naturalism completely.  To begin with, unlike other areas of international law, the development of international criminal law has always been cabined by a fundamental principle: the principle of legality.  International criminal law is a subfield of public international law, but it is also – and perhaps foremost – a system of criminal law.  International criminal law has thus always depended upon the existence of a dense network of substantive rules defined with a clarity and precision that is largely unknown to (and unnecessary for) other areas of international law.  Could such rules ever have been inductively derived from the formal sources of international law?  It seems unlikely.

There is also a historical reason why the formal sources of international law have always underdetermined international criminal law.  To paraphrase Oliver Wendell Holmes, the life of international criminal law has not been logic; it has been experience.
  The field has always been profoundly reactionary (in the literal, not political, sense of the word), developing as a response to periods of existential crisis, from the Holocaust to Srebrenica.  It is difficult to imagine how traditional theories of international law, particularly concerning the formation of custom, could ever have justified the Grotian leaps that an adequate legal response to those crises required.  
Koskenniemi has argued that, in the wake of World War II, the new international legal order brought “exceptional situations within its compass… through an increasing deformalization, accompanied by a turn to ethics in the profession.”
  This book will argue, by way of conclusion, that international criminal law provides a particularly striking example of Koskenniemi’s thesis.  By its very nature – demanding precision, yet responding to crisis – international criminal law resists traditional inductive theories of international law.  So it is true that international judges have consistently, if covertly, rejected positivism in favor of the kind of naturalism that dominated international law in the 16th and 17th centuries.  But they might not have had any other choice.
The Nature of the Proposed Work

The proposed book will provide a theoretically-informed genealogy of the development of the substantive rules of international criminal law – the core crimes, the modes of participation, and the defences. The subject matter of the book will thus be primarily legal, involving a close analysis of the state practice and judicial decisions that have gradually given rise to the emergence of international criminal law as a distinct subfield of public international law.  But the book will also have a considerable historical component, because the origins of international criminal law date back to the 18th century for war crimes and to the World War II era for aggression, crimes against humanity, and genocide.  Understanding the development of international criminal law thus requires sensitivity to the political and social context of historical eras that are very different than our own.
Research

The book will be based in large part on primary materials: treaties and their travaux préparatoires; judicial decisions by international criminal tribunals and domestic courts; domestic criminal legislation useful for identifying general principles of criminal law; resolutions issued by the UN Security Council and General Assembly; diplomatic statements evincing the opinio juris of states; etc.  Most of the relevant material is available online, although the project will require some archival research, particularly concerning national prosecution of war crimes in the 18th and 19th centuries and international and national prosecutions of all four categories of “core” crimes in the aftermath of World War II.  The book will also, of course, rely on the significant – if not comprehensive – secondary literature that exists concerning the methodology of international criminal law, which is discussed below.
Timeline and Length
Because of its broad scope and the amount of primary materials upon which it will rely, I estimate that the book will be 175,000 words in length and will take until the end of 2014 to complete.  I have received a $20,000 Early Career Researcher Award from the University of Melbourne to facilitate the writing process; I intend to use that money to purchase materials, conduct archival research, and hire research assistants.  I am also due a sabbatical in 2013, which I will dedicate to working on the book.

The Place of the Work in the Literature

No scholar to date has written a book-length historical study of the process of international criminalization.  Indeed, no scholar to date has written a sole-authored book specifically on the methodology of international criminal law.  The four most similar books are Fabian Raimondo’s General Principles of Law in the Decisions of International Criminal Courts and Tribunals (Brill, 2008); Ciara Damgaard’s Individual Criminal Responsibility for Core International Crimes: Selected Pertinent Issues (Springer, 2008); Birgit Schlütter’s Theory and Practice of the ICJ and the International Ad Hoc Tribunals for Rwanda and Yugoslavia (Martinus Nijhoff, 2010); and M. Cherif Bassiouni’s Crimes Against Humanity: Historical Evolution and Contemporary Application (Cambridge University Press, 2011).  None of those books, however, is a substitute for this study.  Raimondo’s book, as the title implies, deals only with the role that one source of law has played in the development of international criminal law.  Damgaard’s book provides a very abbreviated history of the concept of individual criminal responsibility, is largely descriptive, and dedicates a majority of pages to three specific topics: joint criminal enterprise, state immunity, and whether terrorism is an international crime.  Schlütter’s book examines one source of law and only a small set of international tribunals.  And Bassiouni’s book, though very useful, addresses only one category of international crime and adopts a theory of international criminalization that is very different than mine.
Five other categories of scholarship are relevant to this project.  First, a number of books deal with international criminal law in general, but pay particular attention to methodological issues.  Exemplary in this regard are Alex Zahar and Goran Sluiter’s International Criminal Law: A Critical Introduction (Oxford University Press, 2007) and Robert Cryer’s Prosecuting International Crimes: Selectivity and the International Criminal Law Regime (Cambridge University Press, 2005).  Both are excellent, and I will rely heavily on them.
Second, a number of edited books contain multiple essays dedicated to methodological issues in international criminal law.  The two most important are Shane Darcy and Joseph Powderly’s Judicial Creativity at the International Criminal Tribunals (Oxford University Press, 2010) and M. Cherif Bassiouni’s International Criminal Law – Volume I: Sources, Subjects, and Content (Martinus Nijhoff, 3rd ed., 2008).  Darcy and Powderly’s collection is a landmark in the field, but it deals with only the ad hoc tribunals and nearly half of the contributions address international criminal procedure.  Bassiouni’s collection also contains a number of important methodological essays, but much of the book deals with specific crimes, including transnational crimes such as hijacking and terrorism, in little more than a descriptive fashion.
Third, a variety of books – sole authored and edited – contain detailed legal analyses of crimes, modes of participation, or defenses that touch on methodological issues.  In terms of the core crimes, good examples include William Schabas’s Genocide in International Law (Cambridge University Press, 2009) and Timothy McCormack & Gerry Simpson’s edited The Law of War Crimes: National and International Approaches (Martinus Nijhoff, 1997).  In terms of modes of participation, particularly important books include Elies van Sliedregt’s forthcoming Individual Criminal Responsibility in International Law (Oxford University Press, 2012); Gideon Boas et al.’s Volume I: Forms of Responsibility in International Criminal Law (Cambridge University Press, 2008); and Guénaël Mettraux’s The Law of Command Responsibility (Oxford University Press, 2009).  In terms of defences, a good example is Hiromi Sato’s The Execution of Illegal Orders and International Criminal Responsibility (Springer, 2011).  None of these books are substitutes for the present project, but they will all enrichen it.
Fourth, there are numerous methodological studies within public international law more generally that will be of great use to this book.  Some concern specific areas of law directly germane to international criminal law, such as Theodor Meron’s seminal Human Rights and Humanitarian Norms as Customary Law (Clarendon Press, 1989) and Jean-Marie Henckaerts and Louise Doswald-Beck’s Customary International Humanitarian Law (Cambridge University Press, 2005).  Others are more theoretical, dealing with the formation of international law; particularly important examples include Martti Koskenniemi’s From Apology to Utopia: The Structure of International Legal Argument (Cambridge University Press, 2006) and Jean d’Aspremont’s recent Formalism and the Sources of International Law: A Theory of the Ascertainment of Legal Rules (Oxford University Press, 2011).  And still others address the sources of international law, such as Bin Cheng’s classic General Principles of Law as Applied by International Courts and Tribunals (Cambridge University Press, 2006); Alexander Orakhelashvili’s Peremptory Norms in International Law (Oxford University Press, 2009); and Mark Villiger’s Customary International Law and Treaties (Springer, 1985).
Fifth, and finally, there are a small number of articles on international criminal law that address the subject matter of this book.  Some address the possibility of international criminal law as a coherent discipline, similar to Schwarzenberger’s The Problem of an International Criminal Law.  Examples include Quincy Wright’s The Scope of International Criminal Law: A Conceptual Framework
; L.C. Green’s Is There an International Criminal Law?
; Robert A. Friedlander’s The Foundations of International Criminal Law: A Present-Day Inquiry
; and Frederic Megret’s The Creation of the International Criminal Court and State Sovereignty: The Problem of an International Criminal Law Re-examined.
  Others address the international-criminalization process itself, similar to Cryer’s The Doctrinal Foundations of International Criminalization.  Examples include Max Radin’s seminal International Crimes
; Farooq Hassan’s The Theoretical Basis of Punishment in International Criminal Law
; M. Cherif Bassiouni’s The Penal Characteristics of Conventional International Criminal Law
; and Barbara M. Yarnold’s Doctrinal Basis for the International Criminalization Process.
  And still others specifically address methodological issues in international criminal law, such as Vladimir-Djruo Degan’s On the Sources of International Criminal Law
; and Darryl Robinson’s remarkable The Identity Crisis of International Criminal Law.

The Audience

The proposed work should appeal to a number of different audiences.  Most obviously, it should be of interest to scholars and practitioners of international criminal law.  As noted in the Introduction, although questions of method are at the heart of the discipline, no work to date has attempted to provide a synthetic account of international criminalization.  A book that provides such an account, particularly one that is both historically and theoretically informed,  should prove essential reading for anyone who wants or needs to understand the substance of international criminal law.

The book should also appeal to public international law (PIL) scholars more generally.  Questions of method – the formation of custom, the relationship between custom and treaties, the role of general principles, etc. – have received far less attention in international criminal law than in other areas of public international law.  PIL scholars should thus have a natural interest in the first comprehensive study of method in international criminal law.  Moreover, because international criminal law is a subset of public international law, the methodology of the former has influenced the methodology of the latter, in areas ranging from international human rights law to international environmental law.  PIL scholars thus cannot afford to ignore how judges at the criminal tribunals have used the formal sources of international law to determine the substance of their discipline.
Finally, the book should hold appeal for historians whose work deals with armed conflict, war crimes trials, human rights, and international law in general.  The book’s analysis of the process of international criminalization will necessarily be historical; as discussed earlier, for example, it is not possible to determine how violations of the “laws and customs of war” became international crimes without examining how states prosecuted such violations in the 18th and 19th centuries.  Similarly, the book will spend a great deal of time examining state practice in the World War II era, particularly national and international trials, because that practice has had a profound impact not only the emergence of crimes against humanity, genocide, and aggression as international crimes, but also on the criminality of particular acts and the material and mental elements of particular kinds of international crimes.
Chapter Plan

Introduction: The Importance of Method
The introductory chapter will establish the theoretical framework of the book.  It will begin by establishing the central role that judicial method has played in the development of international criminal law, emphasizing the minimalist nature of the relevant treaties, the importance of custom, and the need to identify general principles.  It will then identify how judges at the international tribunals (and judges involved in seminal domestic decisions, such as Barbie, Eichmann, Finta, and Polyukhovich) have conceptualized the international criminalization process.  It will argue that judges have, almost without exception, embraced a strictly positivist theory of international law, insisting that substantive criminal rules must be derived from an inductive analysis of the formal sources of international law.  That conception of international law-making – which will be contextualized by reference to debates about method within public international law more generally – will set the stage for the immanent (internal) critique
 of judicial method that structures the rest of the book.

Crimes I: Categories of International Crimes
The first substantive chapter of the book will examine the criminalization of the so-called “core” crimes: war crimes, crimes against humanity, genocide, and aggression.  It will ask two interrelated questions.  First, how did international tribunals determine that war crimes, crimes against humanity, genocide, and aggression qualified as international crimes?  Second, did those determinations reflect a coherent methodological approach to international criminalization?  The chapter will argue that, despite the positivist claims of the Nuremberg Tribunals and its progeny, the criminalization of all of the core crimes of international criminal law – even war crimes, ostensibly the least controversial international crime – has always implicitly relied on naturalist principles.

Crimes II: Individual International Crimes
This chapter will address a question that is often overlooked in the literature: how have judges determined which acts fall within a general category of international crime?  That question has been addressed most directly by courts in the context of war crimes, because it is black-letter international criminal law that not all violations of international humanitarian law (IHL) are criminal.  That distinction, however, is relatively modern, traceable to the seminal ICTY Appeals Chamber decision in Tadić.  Prior to Tadić, tribunals such as the IMT and the NMTs simply elided the difference between violations of IHL and war crimes, assuming that the two sets were coterminous – at least with regard to violations that had been committed by the Nazis.  In fact, as the chapter will demonstrate, the identification of specific war crimes, crimes against humanity, acts of genocide, and acts of aggression has been driven far more by historical context than by an inductive examination of treaties, state practice, or general principles of criminal law.  With the exception of the addition of apartheid, for example, the category of crimes against humanity has essentially neither expanded nor contracted since the Allies drafted Article 6(c) of the London Charter in response to Nazi atrocities.  Similarly, states (understandably) based the forms of genocide criminalized by the Genocide Convention on the Holocaust, and the crime has not changed since.  Indeed, aggression is the only international crime that has undergone significant change in terms of specific acts – and there are important questions concerning whether those developments, which are based on a General Assembly Resolution, have an adequate foundation in customary international law.
Crimes III: Elements of International Crimes
The final chapter dedicated to international crimes will be the most granular, asking whether courts have been guided by a coherent methodology when determining the elements of individual war crimes, crimes against humanity, acts of genocide, and acts of aggression.  It is in this context that the principle of legality puts the most pressure on judicial decision-making: as the chapter will show, except in situations in which different legal systems define a particular crime in the same way, the elements of crimes are nearly impossible to derive from traditional inductive analysis of the formal sources of international law.

The chapter itself will be divided into two basic sections.  The first will focus on the creation and evolution of the contextual elements of international crimes, such as the presence of armed conflict (for war crimes) or the commission of a widespread or systematic attack on a civilian population (for crimes against humanity).  Those elements are critical, because their presence is what is traditionally understood to distinguish an international crime from an “ordinary” domestic crime.  Yet, with the exception of war crimes, whose contextual element is clearly derived from convention and custom, it is difficult to identify any traditional basis for the contextual elements in the formal sources of international law.  As I discussed in my book on the Nuremberg Military Tribunals, for example, the Justice and Einsatzgruppen tribunals simply invented the “widespread or systematic attack” requirement as a way to cabin the implications of their belief – itself based on naturalist principles of justice – that crimes against humanity could be committed in times of peace as well as in times of war.
  Moreover, international tribunals have even extended the contextual element of war crimes in ways that are methodologically questionable, as Tadić’s insistence that war crimes can be committed in non-international armed conflict indicates.
The second section of the chapter will focus on the material and mental elements of international crimes.  It will show that, when faced with the need to flesh out the definition of international crimes, judges have consistently, if covertly, disregarded their stated commitment to positivist methods in favor of a naturalism that is based on – to borrow a phrase from Darryl Robinson – “victim-focused teleological reasoning.”
  The classic example, which will be discussed in the chapter, remains the ICTY’s willingness to hold in Furundzija that forcible oral sex qualified as the war crime of rape, even though it openly conceded that the criminality of the act could not be derived from either state practice or general principles of criminal law.
Modes I: Types of Modes of Participation
One of the critical aspects of international crimes is that individuals who participate in them are often as culpable, if not more so, than the individuals who actually commit them – the commander who gives the order to execute civilians; the head of state who controls the organizational apparatus that commits genocide.  Recognizing this, international tribunals have relied on a wide variety of modes of participation to connect individuals to an international crime whose actus reus they did not commit: ordering, instigating, joint criminal enterprise (I, II, and III), perpetration by means, aiding and abetting, command responsibility, and so on.  This chapter will ask a simple question: what justifies an international tribunal recognizing (or refusing to recognize, as with conspiracy) a particular mode of participation?  In particular, it will distinguish between three different situations.  The first, and the most defensible from an inductive standpoint, is where a particular mode of participation is common to most, if not all, legal systems and national systems of criminal justice, thus justifying its recognition as a general principle of criminal law.  Aiding and abetting is the obvious example.  The second situation is where a particular mode of participation is found in domestic criminal law, but is not so universally accepted that it qualifies as a general principle.  This was the situation facing the ICTY when it considered recognizing joint criminal enterprise.  As is well known, the Appeals Chamber simply discarded the formal sources of international law in favor of an only partially disguised naturalism, insisting that the amorphous “object and purpose” of the ICTY Statute would not be complete without JCE.
  The third situation – and perhaps the most interesting from a methodological standpoint – is where a mode of participation is unique to international criminal law, the most notorious example being command responsibility.  As Bing Bing Jia has noted, and as the chapter will discuss in even greater detail, the customary basis for command responsibility was, when it was first recognized in Yamashita, essentially non-existent.
  
Modes II: Elements of Modes of participation
This chapter will parallel the one concerning the elements of crimes.  How have judges identified the material and mental elements of the modes of participation?  This is a particularly important methodological question, for a number of reasons.  First, with the exception of command responsibility, the statutes of international tribunal simply enumerate the applicable modes of participation; they do not define them – and that includes the Rome Statute, which does not contain an Elements of Modes to go along with the Elements of Crimes.  Second, although some modes of participation have near universal recognition among national criminal-justice systems, that unanimity tends to break down at the elemental level, making it difficult to identify general principles.  For example, although the vast majority of states have a domestic equivalent to JCE, national definitions differ significantly in terms of mens rea and the requisite degree of participation in a crime.  Third, and finally, national criminal-justice systems provide international tribunals no guidance at all concerning the elements of modes of participation that are unique to international law, such as command responsibility, making it particularly likely that, when they define the mode, the tribunals will abandon the formal sources of international law in favor of deductive, teleological reasoning.
Defences I: Types of Defences
Having focused in previous chapters on the process of international criminalization –  the recognition of certain acts (crimes and modes of participation) as directly criminal under international law – this chapter will focus on grounds for excluding criminal responsibility, what one leading treatise has called “an oft-forgotten aspect” of international criminal law.
  In particular, it will ask whether judges have relied upon a coherent and consistent methodology when called upon to determine whether a defendant could raise a particular defence at trial.  That is a critical question, because the ICC is the only international tribunal whose enabling statute contains a comprehensive list of grounds for excluding criminal responsibility.  The statutes of other tribunals have all followed the Nuremberg model, specifying only the defences that the tribunals could not recognize, most notably head of state immunity and superior orders.  The chapter will argue that, driven by a naturalist emphasis of protecting humanity, judges have proven remarkably unprincipled in their methodological approach to the defences – ignoring the inductive approach when the formal sources of law supported the recognition of a defence, as with reprisal; formalistically applying the inductive approach when the formal sources of law supported ignoring a defence, as with superior orders.  In refusing to recognize the defence of superior orders as a general principle of criminal law, for example, the Hostage tribunal not only emphasized that the defence was not universally recognized by national criminal-justice systems, it even engaged in a close analysis of whether military manuals (as opposed to national legislation) could be taken into account in such an analysis.

Defences II: Elements of Defences
This chapter – like its two predecessors – will ask how judges have determined the material and mental elements of the defences they have chosen to recognize as part of international criminal law.  Where did superior orders’ “manifestly illegal” standard come from?  In recognizing insanity as a defence, how have tribunals dealt with the fact there are many different definitions of insanity in municipal law?  Not surprisingly, the chapter will pay particular attention to the most notorious methodological dispute in this area: namely, the dispute in Erdemović between Judges Vohrah, McDonald, and Cassese concerning whether customary international law permitted a defendant to invoke duress as a defence to the war crime of murder.
Conclusion: The Impossibility of International Criminal Law?
The final chapter of the book will react to the central lesson of the previous chapters – that judges at international tribunals have consistently ignored inductive analysis of the formal sources of international law in favor of deducing substantive rules from the existence of allegedly fundamental principles such as “humanity” and “justice” –  by attempting to answer two interrelated questions.  The first is counterfactual: could it have been otherwise?  Could judges have eschewed naturalism in favor of positivism when called upon to determine the substantive content of international criminal law?  The chapter will argue that, in fact, an inductive international criminal law might well have been impossible, for the reasons discussed in the Introduction: (1) the principle of legality has always demanded substantive rules that possess a degree of specificity that cannot be generated by the formal sources of international law; and (2) traditional positivist theories of international law were simply incapable of providing the kind of judicial response that existential crises such as the Holocaust and Srebrenica demanded.  The second question is then reconstructive: is a more methodologically-sound, and thus more legitimate, international criminal law possible?  To some degree, it must be – however numerous its original sins, international criminal law in the ICC era enjoys a conventional and customary foundation that is historically unprecedented.  We now have precise substantive rules that (in the main) satisfy the principle of legality, and although it is impossible to predict what major atrocity will next test the limits of international criminal law, the existence of precise substantive rules should make the kind of judicial innovation engaged in by the IMT and the ICTY less necessary.  That said, the idea that naturalism can be forever banished from international criminal law is an illusion; by its very nature, international criminal law cannot be exclusively positivist.  The goal, then, must be to strike a balance between positivism and naturalism that maximizes the discipline’s legitimacy.
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